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DECI SI ON

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) by order of the Board itself.
Five unit nodification petitions were filed wwth PERB on
March 30, 1987 and March 23, 1988, by the Departnent of Personnel
Adm ni stration (DPA). These petitions seek to exclude seasonal
lifeguards fromunits on the ground that they were not state

enpl oyees under the definition stated in the Ralph C Dills Act

(Dills Act or Act).! In support of the petitions, DPA relies

The Dills Act, fornerly State Enpl oyer-Enpl oyee Rel ations
Act or SEERA, is codified at Governnent Code section 3512 et seq.
All statutory references are to the Governnent Code unl ess



primarily on the Board's decision in Unit Determination _for the

State of California (1981) PERB Decision No. [110d-S. In the
original unit determ nation, the parties were unable to agree
upon a clear definition of "civil service enployee" because,
al t hough they had researched the question at length, there were
SO0 many exceptions that the termevaded a clear definition. The
evidence put forth by the parties was testinony regarding indicia
of a civil service enployee or, conversely, a non-civil service
enpl oyee. On this basis, certain enployees were found not to be
covered under the DIls Act because they did not have the proper
indicia of civil service enployee status.

In the present petitions, California Union of Safety
Enpl oyees (CAUSE) has raised an argunent which has not been
previouély consi dered. CAUSE argues that PERB Deci si on No.

[10d-S, upon which DPA relies, was an unconstitutional

ot herwi se stat ed.
"State enployee" is defined in section 3513(c) as:

. . . any civil service enployee of the
state, and the teaching staff of schools
under the jurisdiction of the Departnent of
Educati on or the Superintendent of Public

I nstruction, except managerial enpl oyees,
confidential enployees, enployees of the
Depart nent of Personnel Adm nistration,

prof essi onal enpl oyees of the Departnent of
Fi nance engaged in technical or analytical
state budget preparation other than the
auditing staff, enployees of the Legislative
Counsel Bureau, enployees of the board,
conciliators enployed by the State
Conciliation Service within the Departnent of
I ndustrial Relations, and intermttent
athletic inspectors who are enpl oyees of the
State Athletic Conmm ssion.
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interpretation of the Act. Article VIl section |I(a) of the
California Constitution states: "Gvil service includes every
of ficer and enpl oyee of the state except as otherw se provided in

this Constitution.”" Article VII section 4 goes on to |ist

exenptions fromcivil service.?

’Section 4 of the California Constitution states:
The following are exenpt fromcivil service:

(a) Oficers and enpl oyees appoi nted or
enpl oyed by the Legislature, either house, or
| egi slative conmttees.

(b) Oficers and enpl oyees appoi nted or
enpl oyed by councils, comm ssions or public
corporations in the judicial branch or by a
court of record or officer thereof.

(c) Oficers elected by the people and a
deputy and an enpl oyee sel ected by each
el ected officer.

(d) Menbers of boards and comm ssions.

(e) A deputy or enployee selected by each
board or conmm ssion either appointed by the
Governor or authorized by statute.

(f) State officers directly appointed by the
Governor with or without the consent or
confirmation of the Senate and the enpl oyees
of the Governor's office, and the enpl oyees
of the Lieutenant Governor's office directly
appoi nted or enployed by the Lieutenant

Gover nor. '

(g) A deputy or enployee selected by each
of ficer, except nenbers of boards and
comm ssi ons, exenpted under Section 4(f).

(h)y Oficers and enpl oyees of the University
of California and the California State

Col | eges.

(i) The teaching staff of schools under the
jurisdiction of the Departnent of Education
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On Decenber 1, 1988, the Board itself, pursuant to PERB
Regul ati on 32215,% requested that the parties submit witten
argunent on the question of how section 3513(c) should be
interpreted, given the |anguage of Article VII, sections |(a) and
4 of the State Constitution, or upon what authority the

constitutional provisions should be held not to be controlling.

or the Superintendent of Public Instruction.

(j) Menber, inmate, and patient help in
state hones, charitable or correction
institutions, and state facilities for
mentally ill or retarded persons.

(k) Menbers of the mlitia while engaged in
mlitary service.

(1) Oficers and enployees of district
agricultural associations enployed |ess than
6 nonths in a cal endar year.

(m In addition to positions exenpted by

ot her provisions of this section, the
Attorney General may appoint or enploy siX
deputies or enployees, the Public UWilities
Comm ssion may appoint or enploy one deputy
or enpl oyee, and the Legislative Counsel may
appoi nt or enploy two deputies or enpl oyees.

3PERB Regul ations are codified at California Adn1n|strat|ve
Code, title 8, section 31001 et seq.

Regul ation 32215 states:

A Board agent shall issue a witten proposed
deci sion or submt the record of the case to
the Board itself for decision pursuant to
instructions fromthe Board itself. The
Board shall serve the proposed decision on
each party. Unl ess expressly adopted by the
Board itself, a proposed or final Board agent
deci sion, including supporting rationale,
shall be w thout precedent for future cases.



( te of Lif . ; [ | i ni st Lon
(1988) PERB Order No. Ad-176-S.)

POSI T1 ON OF
CALI FORNIA UNI ON OF SAFETY EMPLOYEES

CAUSE argues that PERB Decision No. [10d-S is
unconstitutional and should not be relied upon. I n support of
this argunent, CAUSE refers to forner Constitutional Article
XXI'V, section 4, the precursor to the present Article VII.
Former Article XXIV was not changed substantially, but included
| anguage under subsection (b) which gave the Legislature the
power to return certain previously excepted positions to state
civil service. It went on, however, to state that no exceptions
could be revived as to any pdsitions whi ch were included in the
state civil service under this subdivision. Wen new positions
or classifications were authorized by law, they were to be
included in the state civillservice system unl ess they had
previously been excepted under section 4. The exenptions
currently listed under Article VIIl, section 4 (enacted June 8,
1976) do not specifically include the group of enployees which
DPA desires to exclude in this unit nodification petition
(seasonal lifeguards). CAUSE then points to indicia of
| egislative intent contained in a ballot panphlet, contending
that the panphlet nmade clear that the Legislature would be
prohi bited from exenpting any group fromthe nmerit system of
enpl oynent, although nost exenpt classes could be included by

future legislative act.



Furthernore, CAUSE contends the Legislature enacted the
Dills Act with the nerit principles of Article VII of the
Constitution firmy in mnd and fashioned the statutes
specifically to avoid any conflict with the Constitution.

(Pacific _Legal Foundation v. Brown (1981) 29 Cal. 3d 168.). The
Constitution and the DlIls Act are not in conflict, but rather
shoul d be interpreted harnoniously, as each carries out and | ooks
toward a different purpose. The Constitution is the controlling
authority, and judicial decision cannot supersede that authority.
‘Therefore, even if there was conflict, the Constitution would
nonet hel ess control. Because the admnistrative decision in PERB
Decision No. 110d-S is clearly repugnant to the Constitution, it
is CAUSE S position that it cannot stand. (Wight v. Conpton
Unified School District (1975) 46 Cal.App.3d 177, at p. 184 and

Noce v. Departnment of Finance (1941) 45 Cal.App.2d 5, at p. 10.)

PCSI TI ON_OF
CALI FORNI A STATE EMPLOYEES' ASSOCI ATI ON ((CSEA)

CSEA contends that PERB Decision No. 110d-S was incorrect

because it held that, although certain enployees were not in the
constitutionally exenpt classes, they were not "civil service"
enpl oyees. CSEA argues that a plain reading of the Constitution
and related case |aw shows that the Board incorrectly
interpreted, and added to, the statutorily limted nunber of
specified exenpt classes. Since the constitutional definition of
civil service is binding upon PERB when defining civil service

under the Dills Act, and because a statute nust be construed as



consistent wth constitutional provisions whenever possible, CSEA
- asserts that the Board erred in Decision No. |10d-S.

Cting Eulton v. Brannan (1891) 88 Cal.2d 454, CSEA posits
t hat, when the Legislature enacted Governnment Code section
3513(c) defining a state enployee, it did so bearing in mnd the
constitutional classifications and the definitions of civil
service and exenpt state enployees. Even if that presunption did
not apply, it is argued, section 3513(c) adopts sone of the exact
| anguage used in the constitutional provisions on exenpt
enpl oyees, adding themto the covered group of enployees. (See
Article VII, section 4(i) where it is stated that anong t he
exenpt enployees are "the teaching staff of schools under the
jurisdiction of the State Departnent of Education or the
Superintendent of Public Instruction.") The use of such
constitutional |anguage by the drafters of the Dlls Act show
that the Legislature was aware of the constitutional definition
of civil service when it enacted the statute.

Furt hernore, CSEA contends that the constitutiona
definition of civil service nust be read broadly and therefore
'enconpasses seasonal and intermttent enployees such as the
i feguards which are the subject of these petitions. (See
St ockburger v. Riley (1937) 21 Cal.App.2d 165 and State
Conpensation Insurance Fund v. Riley (1937) 9 Cal.2d 126.)

Addi tionally, CGovernnent Code section 19100 presunes that

seasonal and intermttent enpl oyees have the right to bargain



collectively because it refers to a nmenorandum of understandi ng
havi ng been reached pursuant to section 3517.5 of the Dlls Act.
Based upon the abdve, CSEA contends that PERB Deci si on No.
[10d-S should be overruled and, further, that it was erroneous
because adm nistrative practices are not the criteria which

determ ne whether an individual is a civil service enployee.

(See California State Enployees Association v. JTrustees of

California State Colleges (1965) 237 Cal.App.2d 530.)

POS| Tl
DEPARTIVENT OF PERSONNEL ADM NI STRATI ON

DPA contends that the Constitution should be read as a whol e

‘to interpret legislative intent. (Lungren v. _Ceorge DEUKVEJI AN.

et al. (1988) 45 Cal .3d 727.) DPA argues that the clear
legislative intent of Article VIl of the Constitution was to put
into place the nerit system and eradicate the spoils system of
government. The nerit systemwas placed at the center of the
civil service system and entrance into the systemwas prohibited
W t hout conpetitive examnation. DPA clains that because
seasonal positions such as lifeguards do not conpete in an

exam nation, and are not pronoted by exam nation and tenure, they
are not a part of civil service under the neaning of the
Constitution and are, therefore, not enployees covered under the

Dills Act.

DPA argues that the G vil Service Act, Covernnent Code
section 18500 et seq., does not cover all enployees in the sane
way. Givil service is defined in neither the Constitution nor
t he Governnment Code and, therefore, to say that the
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constitutional definition of civil service enployee is binding
upon PERB is not accurate. DPA clains that Article VIIl, sections
1 and 4 of the Constitution do not adequately define all civi
service enpl oyees and that, in fact, one can be a state enpl oyee
and not be a civil service enployee, although he or she is not

specifically exenpt. (California_ State Enpl oyees Associ ation v.

Wllians (1970) 7 Cal.App.3d 390.)

In addition, the point is raised that the Constitution
predates the collective bargai ning process in state enpl oynent
and that therefore it is very difficult to read the intention of
the Constitution in the setting of collective bargaining. In
support of this argunent, DPA states that the case of State

Conpensation Insurance Fund v. Riley, supra, has never been

overturned, but that the court in 1937 was faced with a nuch

sinpl er governnental systemthan exists today. (California State
Enpl oyees Associationv. WIllians, supra. at p. 396, fn. 3.)

DI SQUSSI ON

The issue before the Board is the proper interpretation of

Dlls Act section 3513(c) in light of the constitutiona

provisions regarding civil service. The inportant question is

whi ch enpl oyees are covered under the Dills Act and which

enpl oyees will not be covered because they are considered not to

be "civil service" enployees. As noted above, the Dills Act

defines enployees to be "any civil service enployee of the state
(Section 3513(c).) Article VII of the California

Constitution, section 1, tells us that "the civil service



i ncludes every officer and enpl oyee of the state except as
provided in this Constitution.”" Article VIlI, section 4 then goes
on to list a nunber of exenpt positions, which do not include the
position at issue here.

A statute is to be interpreted in such a way as to preserve

its constitutionality. (California Housing. Finance Agency V.
Elliot (1976) 17 Cal.3d 575; see, generally, 76 Am Jur. 2d,

Constitutional Law, sec. 144 et seq.; Wtkin, Sunmary_of

California Law. 8th Ed., Constitutional Law, sec. 69.) A

| egislative act is presuned to be constitutional; therefore, if a
statute can be interpreted in a way that is within the paraneters
of the Constitution, that is the interpretation which nust be

chosen. (In re Madera lrrigation Dist. (1891) 92 Cal. 296 at

p. 307; see, generally, 16 Am Jur.2d, Constitutional Law, sec.

137 et seq.; Wtkin, Summary of California Law, 8th Ed.

Constitutional Law, sec. 43.) |In California State Enployees

Association v. State of California (1988) 199 Cal . App. 3d 840, at

page 845, the California Suprene Court, quoting from Methodi st
Hospital of Sacramento v. Saylor (1971) 5 Cal.3d 685, 691,

st at ed:

. the California Constitutionis a
[imtation or restriction on the powers of
the Legislature. Two inportant consequences
flow fromthis fact. First, the entire |aw
maki ng authority of the state, except the
people's right of initiative and referendum
is vested in the Legislature, and that body
may exercise any and all I|egislative powers
whi ch are not expressly or by necessary
inplication denied to it by the Constitution
. Secondly, all intendnents favor the
exercise of the Legislature' s plenary
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authority: "If there is any doubt as to the
Legislature's power to act in any given case,
t he doubt should be resolved in favor of the
Legi slature's action. "
A statute is to be interpreted followng its plain nmeaning,
i.e., the neaning that a layperson or a dictionary definition
woul d provide. (Shay v. Roth (1923) 64 Cal.App. 314 at p. 316;

see, generally, Wtkin, Summary_of California Law, supra, section

68.) Article VIl, sections 1 and 4 of the Constitution, when
interpreted according to their plain neaning, state that all

enpl oyees of the state are nenbers of the civil service system
-unl ess they are exenpt under section 4. The list of exenptions
under section 4 do not include the positions at issue hereih. | f
the Dills Act is to be read to preserve its constitutionality,
the reference to civil service enployees in section 3513(c) nust
follow the constitutional definition of civil service enployeés.
Therefore, all enployees in state service, unless specifically
exenpted by section 4 of Article VII of the Constitution, are

covered under the Dlls Act.

Further, we are convinced that the Legislature specifically
intended that the Article VII definition of "civil service" be
used in interpreting section 3513(c) of the Dlls Act.

The Dills Act was enacted with the nerit principles defined
in the Constitution clearly in mnd. Section 3512 of the Dlls

Act states:

Not hing in this chapter shall be construed to
contravene the spirit or intent of the nerit
principle in state enploynent, nor to limt

11



the entitlements of state civil service
enpl oyees .

The California Suprene Court, in considering the
constitutionality of the Dills Act in the face of the nerit
system has hel d:

. the Legislature drafted SEERAwth the
merit principle of article VII firmy in

m nd, fashioning the statute specifically to
avoid any conflict with that constitutiona
mandat e.

(Pacific Legal Foundation v. Brown, supra, 29
Cal .3d 168, at 186.)

The Court continued,
we find no conflict between the general

col | ecti ve bar gai ni ng process authorized by

SEERA and the nerit principle of civil

service enploynent guaranteed by the

California Constitution. .

(Ibid.)

Perspective is an inportant part of this process because

al though the statute and the Constitution nust be read together
and reconciled, each statutory schene has its own purpose, and we
must | ook to the purpose or the end intended. The question which
‘we deal with in this case is not a question of benefits, wages
and hours, or seniority under the civil service system Rather,
it is a question of coverage under the Dills Act. It is clear
that the framers of the Dills Act intended a broad cross section
of state enployees to be covered. As long as the application of
section 3513(c) does not run counter to the constitutiona
provi sions regarding civil service, there is no conflict.

Including the classifications at issue within the coverage of the

Dills Act does not conflict with the constitutionally nmandated
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merit system Furthernore, any conflict which nmight arise could
‘be worked out on a case-by-case basis

either by adm nistrative accommodati on
bet ween . . . agenci es thensel ves or, failing
that, by sensitive application of evolving
jud|C|aI princi pl es.

(Pacific¢ legal Eoundaﬁ;én v. Brown, supra, at
p. 200.)

The day-to-day workings of state enploynent support the
anal ysi s di scussed above regardi ng which enployees of the state
are civil service enployees and which are not. The State of
California "purchases" the services of individuals in one of two
~ways:- (1) contracting for needed services, special skills and/or
background; and (2) hiring an individual as an enployee. In none
of the petitions before the Board is there a contract between the
i ndividual and the state. Rather, the individual is placed on

the state payroll, in a state civil service classification with a

classification code nunber. The individual may contribute to the
retirement system nmay be eligible for a variety of enployee
benefits, is subject to state discipline, and has a variety of
enployee rights. Therefore, all of the individuals in the
contested classifications are state enpl oyees.

The next step is to determ ne whether these enployees are
civil service enployees within the neaning of the Constitution
and the Dills Act. The Constitution, at all tinmes, has only
authorized two nethods for the appointnent of state enployees.
The first concerns exenpt appointments. As all parties have

noted, exenpt appointnments are specifically designated by the
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Constitution (Art. VII, sec. 4) or by special legislation . All
. personnel appointnments other than the specific exenpt
appoi ntnents are therefore part of the civil service system and
have sone formof civil service status, whether it be seasonal,
l[imted term permanent, part-tinme, or any'other type.

Al'l of the contested positions are designated with a state-
created civil service classification and a state class code, and
the salaries are determ ned by DPA Exenpt cl asses and pay
scal es are established by the Departnent of Finance. All of the
contested classes are controlled by DPA and the State Personnel
Boar d.

The legal authority for all of the contested classifications

is enbodied in Governnent Code section 19058° of the Civil

“The exception to this is the prevailing wage |aws (Labor
Code section 16000 et seq.) regarding public construction
contracts.

SGover nnment Code section 19058 st at es:

Wen there is no enploynment list fromwhich a
position may be filled, the appointing power,
with the consent of the board, may fill the
position by tenporary appointnent. The
tenporary appointnment to a pernmanent position
shall continue only until eligibles are
avai l abl e from an appropriate enpl oynent |i st
and shall not exceed the period prescribed by
Section 5 of Article VIl of the Constitution.
Wthin the limts of the period prescribed
therein, any tenporary appointnent to a
l[imted termposition may, in the discretion
of the appointing power and with the approval
of the board, be continued for the life of
such position. \Wen tenporary appointnments
are made to pernmanent positions, an
appropriate enploynent |ist shall be
established for each class to which a
~tenporary appointnent is nmade before the
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Service Act. Such appointnents are clearly within the civil
service, as such appointnents are only authorized in absence of
an appropriate list of eligibles.

Gover nnment Code sections 19063.2, 19063.5, 19063.6 and
19063.8 of the Gvil Service Act were enacted and becane
effective in 1983. In each section, the Legislature clearly

recogni zed the existence of open seasonal class positions in the

civil service system These appointnents specifically do not
require the exam nation process to achi eve appoi nt nent
eligibility, which is contrary to DPA's assertion that non-
testing appointnments are not civil service appointnents.

It is clear fromthe above that state enpl oyees nust be
ei ther exenpt or civil service. The enployees in question are
not exenpt as defined.in the Constitution and nust, therefore, be
civil service enpl oyees.

ORDER

Based upon all of the above, we find that seasona
lifeguards are covered under the Dills Act, and that the nethod
of decision utilized in PERB Decision No. 110d-S was not in
accord with Article VII, sections 1 and 4 of the Constitution.
Therefore, PERB Decision No. 110d-S may not be relied upon for
the proposition that an enpl oyee covered under the Dills Act is
solely one whose position carries the indicia of "civil service"

status presented in the testinony provided in PERB Deci sion

expiration of the appointnent.,
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No. 110d-S. To the extent that PERB Decision No. 110d-S is
inconsistent wwth this Decision, it is hereby OVERRULED. The
unit nodification petitions filed by the State Departnent of
Personnel Adm nistration are hereby DI SM SSED, and the case is

hereby REMANDED to the PERB Sacranento Regional Director.

Menbers Craib and Shank joined in this Decision.

Chai r person Hesse's concurrence begins on page 17.
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Hesse, Chairperson, concurring: Wile | agree with the
.majority's conclusion that the enployees in question, seasona
.Iifeguards, are civil service enployees, | wite separately to
. harnoni ze the conflict between Article VII, section 4 of the
California Constitution and the nerit principles inherent in the
civil service system

As noted by the majority, Article VII, section |I(a) of the
California Constitution mandates that "[t]he civil service
i ncludes every officer and enpl oyee of the state except as
ot herw se provided in this Constitution.”" This mandate is
qualified by Article VIl, section 4, which specifically
enunerates the exenptions fromcivil service. Courts are w thout

power to create additional exenptions. (State Conpensation

| nsurance Fund v. Riley (1937) 9 Cal.2d 126, 134.) This rule

equally applies to admnistrative agencies. Since seasona
lifeguards are not listed as one of the exenptions to civi
service, the majority concludes that seasonal |ifeguards nust be
civil service enployees. However, the majority fails to
adequately address the fact that seasonal |ifeguards are not
subject to the conpetitive exam nation process of the civi
service system

In reconciling the constitutional mandate of Article VIl and

the nerit systemof state civil service, Article VII, section
I (b) is instructive. Specifically, Article VII, section | (b)
states:

In the civil service permanent appoi ntnent
and pronotion shall be made under a general

17



system based on nerit ascertai ned by

conpetitive exam nation

(Enphasi s added.)
Former-Article XXIV of the California Constitution,® which
established the nmerit system of state civil service, was adopted

in 1934. As the Court of Appeal stated in California State

Enpl oyees Associationv. Wllians (1970) 7 Cal. App.3d 390, 398:

Article XXIV was presented to California

voters in 1934 as a neans of establishing a

merit system of enploynent which woul d

elimnate the spoils system [Gtation.] It

was not presented as an organic blueprint for

the structure of agencies within the states

executive branch.
At that tine, the state governnent was a relatively sinple
structure. In adopting a civil service system for pernmanent
appoi ntmrent and pronotion, nonpermanent positions, such as
seasonal |ifeguards, were not wthin the contenplation of the
civil service system However, in the ensuing years, a nultitude
of new public services, which established new positions, were
created. Generally, courts do not construe constitutional
provisions "so as to prevent legislative action adjusted to
growi ng needs and the changed condition of the people.” (Pacific

Legal Foundation v. Brown (1981) 29 Cal.3d 168, 196, citing

Veterans' Welfare Board v. Jordan (1922) 189 Cal. 124, 143.) In

construing the |anguage of Article VII, one nmust consider the
expansi on and conplexity of state governnent and the civil

service system

ArticleXXIV of the Constitution was anended and | ater
repealed. In 1976, Article VII was added, which was
substantially identical to fornmer-Article XX V.
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Under Article VII, section | (b), the issue then becones
whet her seasonal |ifeguards are "permanent." |f such positions
are permanent, then, under the mandatory | anguage of Article VII,
section |I(b) of the Constitution, permnent appointnents and
pronoti ons nust be based on nerit, i.e., conpetitive exam nation.
Under Article VII, section | (b), there is no nention of
nonper manent appoi ntnents and pronotions. Rather, the
Constitution is silent regardi ng nonpermanent appoi ntnents and
pronotions. Consequently, if such positions are not pernmanent,
then it is not mandatory that such appointnents or pronotions are

subject to conpetitive exam nation to ascertain nerit.

In the present case, seasonal i feguards are not appointed
or pronoted based on a conpetitive exam nation. In its brief,
t he Departnent of Personnel Adm nistration argues that the
seasonal |ifeguard positions do not conpete in exam nations, are
not pronoted by exam nation and tenure, and do not have the sane
benefits as civil service enpl oyees. In the California Union of
Saf ety Enpl oyees' (CAUSE) brief, CAUSE argues that the seasona
i feguards under attack in this unit nodification petition are
subjected to a physical condition test. Neither party asserts
that the seasonal |ifeguard positions are subjected to a civi
service conpetitive exam nation.

In attenpting to defi ne seasonal enployee, | amfrustrated
by the lack of a definition in either the California Constitution
or Government Code. \Wile the Government Code explicitly defines

per manent enpl oyee (Gov. Code, sec. 18528), tenporary enpl oyee
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(CGov. Code, sec. 18529), limted-termenpl oyee (CGov. Code, sec.

- 18530), energency enpl oyee (Gov. Code, sec. 18531), full-tine

position (CGov. Code, sec. 18550), part-tine position (Gov. Code,

sec. 18551), and intermttent position (CGov. Code, sec. 18552),

no definition exists for a seasonal enployee or position.

However, the term "seasonal class position" is included at

Gover nnent Code sections 19063 et seq., which describe the

appoi ntnment and priority consideration of public assistance

reci pients and the establishnent of qualified hiring pools and

referrals. |t appears that seasonal class positions are filled

pursuant to Governnent Code sections 19063 et seq. Governnent

Code section 19063 infers that seasdnal class positions do not

requi re an exam nation. Such positions are filled by "qualified

hiring pools" or "referrals of public assistance recipients.”
The purpose of the California civil service systemis to

pronote efficiency and econony in state governnent. (State

Conpensation Insurance Fund v. Riley, supra. 9 Cal.2d 126, 134.)

This goal is achieved by basing appoi ntnents and pronotions on
merit, efficiency and fitness ascertained by conpetitive
exam nati on. (1d.)

Al t hough seasonal class positions do not require a civil
service conpetitive exam nation, these positions do not
necessarily contradict the purposes of the civil service system
The use of nerit in the appointnent and pronotion of civil
servi ce enpl oyees serves to abolish the so-called spoils system

and, at the sane tine, increase the efficiency of the civi
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service by assuring the enpl oyees that appointnment and pronotion
.wll be the award of faithful and honest service. (Skelly v.
State Personnel Board (1975) 15 Cal.3d 194, 210; Steen v. Board
of Gvil Service Conmm ssioners (1945) 26 Cal.2d 716, 722.)
Assum ng seasonal class positions include seasonal |ifeguards,

t hese positions are not the type of position whereby appointnent
and pronotion through a conpetitive exam nation wbuld necessarily
i ncrease efficiency and econony. Seasonal lifeguard positions
are needed for a limted period each year and do not |end
thenselves to a structured or cunbersone hiring procedure.

Rat her, appointnments are based on fluctuating need, and any
pronotion is virtually nonexistent as the positions may be filled
by different individuals each year. There appears to be no
continUing hi erarchi cal system on which to establish appoi nt ment
or pronotion. By their nature, seasonal |ifeguard positions do
not pronote the spoils system inefficiency, or noneconony.

By enacting Governnent Code section 19063 et seq., the

. Legi sl ature establ i shed a separate procedure for the appoi nt nent
ahd pronoti on of seasonal class positions. This procedure does
not conflict with the constitutional provision establishing the
civil service systemor the purposes of the civil service system
As seasonal lifeguard positions are not permanent, the fact that
such positions are not subject to a conpetitive exam nation does
not conflict with Article VIl of the California Constitution.
Further, the purposes of efficiency and econony are served by the

current procedure for the appointnent and pronotion of seasona
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i feguard positions. Accokdingly, I conclude that seasona

-~ lifeguards are civil service enployees.
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